IN TH E UNITED STATES D STRICT COURT
FOR TH E NORTH ERN D ISTRICT OFM ISSISSIPAI
EASTERN DIMSDN
EARLLEON SPRADLN ALA NTIH-
\S. CMLACTDN NO. 1:94C\317-D-D

CITY OFRULTON, M ISSISSIFA,
etal DEFENDANTS

MEMORANDUM OPINDN

The courtcomes now t considerdefndant’ m otion forsumm ary jpdgment
The p hintiff, EarlLeon Sprad b, h as sued te City of Fullon, Mississippi and ot er
indidual allging age discrimination in \o htion of te Age Discrimination in
EmpbymentAct("ADEA™) and o htion ofstat Bhws. The defendants contnd in
teir Motion for Summ ary Judgmentt atp hintiffs ADEA chim is time-barned, t at
te indivduall sued are not'empbyers”wittin te meaning oftte ADEA, and t at
p Rintiffh as insufficienth pld achim underany stat hw. Aferat orough re\ew
ofte record in tis cause, e undersigned finds &t attte defendant® motion for
summary pdgmentis partall we Baken, and tte same sh allbe grantd in partand
denied in part

FACTUAL BACKGROUND

EarBlleon Spradhwas hired to w ork as a £ m porary part-time po ke officerby
te City of Fulon on August30, 199 3. Attie time e ook te pb,hehadbeentoll
tatte City woull be seeking to filla perm anent fu litime positon. h te fallof
1993, e City began taking app kations for a fu llime positon. Subsequenth,
Sprad bh and sexerallotierpeopll appkd fort atjpb.! Twenty-two yearoll P ilb
Webb, one oft e ott erappkants, gott e pb. Sprad h, age fifty-six, w as informed

The Hiring Policy in effect at the relevant tinme required
that certain tests be admnistered with set percentages to be
given for each specific criteria; i.e., witten test scores
counted 50% agility test scores 25% interviews 10% and prior
| aw enforcenment 15% altogether totaling 100%



oftis decision on Noxember 16, 199 3 and Noxember17 was his hstday ofw ork .

Some time aferte fistof1994, Sprad h contactd te EEOC about filhg
charges and was informed of a deadhe for filhg. He signed a charge of
discrim ination on May 19, 1994 and te EEOC receined same May 31, 1994. The
p hintiffinstituted t e instantaction in Noxember, 199 4.

SUMMARY JUDGMENT STANDARD

Summary jdgmentis appropriat "ift e pHladings, depositons, answers ©
inte rogatories, and adm issions on fill, oget erw it te afiidavt, ifany, show t at
tere is no genuine issue as  any m ate ria lactand © att e m oMng party is entitid
O a pdgmentas amater of bw." FR.C.P. 56(c). The party seeking summ ary
Jdgmentcarries te burden ofdemonstrating t att ere is an absence ofewdence

o support tt e non-m oMng party's case. Ce btx Com. v Catett, 477 U.S. 317,

325, 106 S. Ct 2548, 2553, 91 LEd.2d 265 (1986). Once a properk supported
m otion forsum m ary jpdgm entis presentd, t e burden sh ifts tO tt e non-m o\MNg party
o setfortt specific facts showing tattere is a genuine issue for ttall Anderson
Vv Liberty Lobby, Ihc., 477 U.S. 242, 249, 106 S. Ct 2505, 2511, 91 LEd.2d 202

(1986)zBroters v KE\enh agen, 28 F3d 452, 455 (5t Cir. 1994) "Wher te

rrcord, taken as awholl, coull not Bad a rationaltrier of fact to find for tt ¢ non-

m owung party, tere is no genuine issue for tiall* Matushita ENBc. hdus. Co. v

Zenitt Radio Corp., 475 U.S. 574, 587, 106 S. Ct 1348, 89 L.Ed.2d 538 (1986);

FederalSav & Loan Ihs. v Krajl 9 68 F.2d 500, 503 (5t Cir. 1992) The fact are
rexew ed draw ing alre asonab l infe rences in fanoroft e party opposing t e m otion.

Matagorda County v Russe llaw , 19 F3d 215, 217 (5t Cir. 1994)

DISCUSSDN




L PARTES AGREE ND MDUALDEFRENDANTS SH OULD BE D ISM ISSED
The defendants assertin teir Mem orandum Brie fin Support of Motion For
Summ ary Judgmentt att e indivdua e e ndants, Jack Cree F, James J. McDonalll,
Boyce McNeece, Come bbus CEImons, Wende MM abus, and E kabet Beas By, are not
empbyers”witinte meaningoftte ADEA and sh ou Bl be dismissed. Defendants®
Mem orandum Brief, at3-4. "Empbyer'is defined by t e Actas a
person engaged in an industry affecting commerce whohas twenty ormore
emphbyees .... The tm alomeans (1)any agentofsuch aperson, and (2)
a Stat orpo Micabkubdivsion ofa Stat and any agency orinstrumentalty of
a Stak or a po licakubdivsion ofa Stat . . ..
29 U.S.C.§ 630(b) As such, agents ofa po Micakubdiusion are notemp byers and

terrforr notsubpctto Bbilty undertte ADEA. Ruthnd v Oflice ofAtty Gen.,

Stat ofMiss., 851 F. Supp. 793, 802 (S.D. Miss. 1994) (empbyer under ADEA

inclides stat and its po lMicakubdi\sions, butnott eiragents), affd, 54 F.3d 226
(5t Cir. 1995)

The p RintfE inhis Mem orandum Brie fIn Opposition To Motion For Sum m ary
Judgment, concedes te defendants® argument on tis issue and has agreed t
\o Intarik dismiss againstt e indivdua lde £ ndants. PRintiffs Mem orandum Brie f,
at10. As such, te courtsh aligrantsummary jdgmentin fanor oft e indivdual
defendants and ey sh allbe dismissed from te case.

iL AANTIH-FALED TO SUHFICENTLY STATE A CLAM UNDER STATE LAW

FederalRull ofCivvBIProcedure 8 provdes in re Inantpartt ata p lading sh all
contain

(1) a short and phin staement of te grounds upon which te courts

nsdiction depends . . ., (2)ashortand phinstaementoft e chim showing

tatte pladeris entithd o rr ETf, and (3)a demand for udgmentfortie
rr Efte pladerseeks.

Fed. R.Civ P.8(@) Spradhbhhas notstatdwhich stat hw or hws t e defndant



allged ¥ voktd and contends t attie rulls do notrequire him ™ doso.? e furtter
contnds t atfeneting outunderwhich state Bw (s)his chin fallis t e defendant’
duty t© rough disconery. PRintiffs Mem orandum Brief, at10.

The courtis ofte opinion & at Spradhh has faild to compk wit Rull 8,
pstifying dismissallofany chins understat Bhw. Spradbh has notspecified in his
Com p kintor Phintiffs Mem orandum Briefwhatchims he has allged underwh at
anonymous stat hws. Furttermore, t e p hintiffh as dem ons trat d no ge nuine issue
offactin regard o any chim understat Bw. Since te undersigned cannotgllan
any m ore inform ation from t e pladings, t e courtsh aldismiss Sprad h's stat hw
chims. ONM Time Entrs., hc. v ht mationallCoflee Corp., 862 F.2d 1213, 1219

(5t Cir. 19 89 )(*"A districtcourtand opposing parties are notrequired to fore\ersift
t rough such pHRadings afer te phintiffh as been ginen notice of te plading

requirrments ofhis case.")

I ISSUEOFFACTAS TO WH ETH ER ADEA CLAM BARRED BY 180-DAY HLING
PROWVISD N3

2Spradlin's Conplaint states in relevant part:

The Def endants viol ated nunerous federal and states |aws
[sic] inits failure to hire the Plaintiff. The failure of
the Defendant to hire the Plaintiff severely affected the
substantial interest he had in his reputation and his

ability to pursue his profession. . . . The Defendants'
failure to hire the Plaintiff was arbitrary and unreasonably
di scrimnatory. The Defendants exhibited ill wll, malice,

i nproper notive and indifference to the Plaintiff's civil
rights by his term nation.
The only claimthe court can glean fromthis Conplaint that would
fall under state lawis a claimof defamation. However, Spradlin
has put into evidence no facts substantiating such a claim

3Spradlin has asserted two theories, equitable estoppel and
equitable tolling, as alternative bases for nodifying the tine

4



The defndant contnds tat Spradbh's ADEA comphint is time-barned.
Sprad h h ad 180 days from te dat oft e alged discriminatory actw it in wh ich
o fil acharge wit tte EEOC. 29 U.S.C. § 626(d)X1) The questions facing t e
courtare (1))When did @ e discriminatory actoccurso as to startt e running oft e
180-day periodZand (2)Are tere genuine issues ofmatrnallfactas to equitabll
m odification oft attime period?

A. When Did 180 Days Begin o Run~?

The defendantcontnds tatte 180-day tme Eitstartd Noxember 16,
1993 when Spradbh was adwused tt athe had notbeen se Icted for tte fulltime
position. kwas alloon t atdat t athe fistsuspecttd age migh thave p hyed a
part in his re pction. PRintffs Depo., pp. 26, 39. His kst day of work was
Nowvember17,1993. Spradh,onte oterhand, submits t atte Iitation perod
did notbegin to run unttiNoxember20, 1993 -- t e dat P illb Webb w as officia ¥
hirrd. Wit ¢ atpreface, te phintifffurtt erargues t athe fildhis charge witt te
EEOConMay 19, 1994, exacth 180 days aferhis allged starting datt fortie time
hit

"Th e operatine dat from which te 180-day filhg pernod begins © runis "t e
dat ofnotice ofte m ination.”" C hrk v Resistofllx Co., 854 F.2d 762, 765 (5t Cir.

19 88)(quoting Ebttv Group Medicak SurgicalSernv., 714 F.2d 556, 563 (5t Cir.

l[imt as allowed under the ADEA for filing a charge of age
discrimnation. "'Equitable tolling focuses on the plaintiff's
excusabl e i gnorance of the enployer's discrimnatory act.
Equi t abl e estoppel, in contrast, exam nes the defendant's conduct
and the extent to which the plaintiff has been induced to refrain
fromexercising his rights.'" Rhodes v. Guiberson Gl Tools, 927
F.2d 876, 878 (5th Cr. 1991) (quoting Felty v. G aves-Hunphreys,
Co., 785 F.2d 516, 519 (4th Cir. 1986)). An exanple of when
equitable tolling would be applicable is if the enployer failed
to post notices as required under the ADEA. Estoppel would be
justified where the enployer's m srepresentations or conceal nent
deterred the enployer fromtinmely filing. Id.
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19 83));Rh odes v Guiberson OillTooll, 927 F.2d 876, 878 (5t Cir.), cert denied,

502 U.S.868, 112 S. Ct 198, 116 L.Ed.2d 158 (199 1);see allo Pach eco v Rice,

966 F2d 904, 906 (5t Cir. 199 2) (noting time Eitruns when p hintfFk now s or
reasonab I sh ou ll k now ofdiscriminatory act, notw hen discoers actm otivated by
discrimination) FoBbwing te Bhw ofte Fft Circuit tte courtmustholl t atte
time perod began © run on Nonember 16, 1993, when Sprad b receined e fle ctine
notice ofhis & m ination.

Furtt e m ore, for purposes ofcounting dow n te 180 days, te ch arge is not
considered "fild" wit te EEOC untlitis receined by such agency. Tay br w.
GenerallTe 1 Co., 759 F.2d 437, 440 (5t Cir. 1985) A bk ough Sprad bh signed and

mailld te charge ©© te EEOC on May 19, 1994, tte EEOC did notrceine ituntil
May 31, 1994. Therefore, exen using te pRintffs proposed starting dat of
November20, 1994, 180 days had alkady runby tte time the charged was actua ly
fildwit tte EEOC on May 31, 1994. H owe\er, tie court’s inquiry does notstop
tere. The nextquestionis whet ersufficientfacts are allged, orgenuine issues of
factremain, which woull supporttie courtappk¥ing equitabll principlls t© m odify
te time Ihitsoas o albw tis suitto be brough t
B. Genuine bsues of FactExistas to Estoppe 1

The Hft Circuit adoptd te standard empbyed by te Fourtt Circuitin
deteminingwhenanempbyershoull be estopped from asserting as a defense te
180-day time EIhitforfilhg comphints wit te EEOC. Chrk, 854 F.2d at 768-69

(ciing E ly v Grases-f um ph reys, 818 F2d 1126, 1128 (4t Cir. 1987)). The
Fourtt Circuitdescribed tte ""I\e Ibfempbyercubabilty required to triggerequitab il
estoppe lin tms ofa reck Bssness standard.”™ K. The empbyermusthane (1)
de bberat § designed to de hy tte empbyee’s filhg, or (2) taken actions which te

empbyershoull haxe unmistak ab ¥ understood woull resulkin such de hy. K.



The phinttffin Chrk w as forty-eigh tyears oBlwhenhis empbyer € minatd
him. K. at674. His tminaton BItersetoutse\eralde taill conce ming h is pe nding
unempbymentandallodescribed t e trms underwhich he woull receine se\erance
pay. Fnal}, te Iterresenedtotte empbyerte righ tto minat te se\erance
agreementshoull © e p hintiff\vio ke any "ob lhations h ereunde ror tak e any action,
by w ord ordeed, which w ou Bl be de rogatory orde trimentalto orot e rw ise pre pdicial
" te empbyer. H. The FHft Circuithe B t at under tt ose circumstances, a
reasonabl trier of fact coull conclide tatte empbyers actions detned te
p Rintfffrom time ¥ filhga charge wit te EEOC and t us t atestoppe Icoull be
appropriat. H. at769.

The actions which Spradbh alges of te defndant are not b htanth
t reatning as in Chrk, butcoull be construed as simibrk detrming a time ¥ filhg.
Sprad bh contnds t att e defendantmis Bd him into be Exnanghe wou Bl be hired as
a fulltime po ke officersoon afer Mr. Webb had been hired. hhis deposition, he
tstfied bt atte poke chieftolhim t at "iftere's any conso htion to you, we're
going o hire anotter pokeman a ktl ker on.” PRintffs Depo., p. 19.
Furt ermore, tte phintiffsubmitt tattie polke chiefallgedl "Iftt e impression
tatte nextmanin bhe which was [Sprad h]jwoull be hired."” PRhintffs Depo., p.
27. Ak ough, Sprad bh does notargue tattie chiefto M him specificalf he woull
be hired, such Beralmisrprsentatons are not required for a defndant to be
estopped in tis situation. Rhodes, 927 F.2d at 880 (de ffndantestopped due
misrepresentations by im p kation) Ofspecialintrestto t e courtis t e factt att e
de fndanth as presentd no record e \ide nce disputing Sprad bh's \ersion oft e facts
on tis issue.

As such, a reasonabll trier of fact coull find t e defndants conduct, as

allged by Sprad b, t be oftie type which woull mis Bad a rrasonabl em p byee



into s Bepingonhis righ 5. A b ough Sprad bh apparenth w as aw are oftf is rnigh 5 and
exeninquired oftie EEOC -- before tie 180-day dead be -- as t his righ t5,* \iew ing
te fact inte Ightmostfaworabl ©o Sprad b, te defendantshoull h axe rraked
its actions w ou B de hy orde trach arge ofage discrim ination. As such , Sprad hh as
demonstratd t at genuine issues offactexistas to equitabl m odification of th e
180-day time Enitfor filhg a cfh arge ofage discrimination undertt e ADEA.
C. Genuine bsues ofFactExistas to Tolhg

h addition, Sprad h allges as an alk mati\e basis for tolhg a kck ofpostd
notices informing him ofhis rghts. The ADEA requires exery empbyer to post
inform ation "'upon its premises* informing its em p byees oft eirrigh ts undert e Act
29 U.S.C. § 627. Faillr to do so can resukin te app kation ofequitabll to lhg
principlls. Chrk, 854 F.2d at767. Spradh has allged t athe did not'see' any
notices postd. Sprad bh Aflidavt datd Septmber14, 1995. The defndanth as
cittd se\erallcases for t e proposition t atsuch an algation abne is notsufficient

o ustfy olhg. See,e.q.,f rzenak v White-Westingh ouse App lance Co., 682 F.2d

714, 719 (8t Cir. 1982) (p hintiff's staementt athe did notsee postd notices
insufficie ntstanding abne © to Mime I it);Bom be rge rv Conso bat d CoaKo., 623

F. Supp. 89,92 (W.D. Pnn. 1985)(same) Howe\er, ineach oft ose cases, te
deendantemp byerputinto t e record anim pressive disp by ofexidence t athe h ad
postd tie required notices onhis premises. kh tie case sub jdice, t e defndant
has submitied no evdence on te issue ofwhet erornotnotices were postd.
The defendant furtt er argues t at Sprad bh h ad sufficientk now Bdge ofhis

ngh s exnen w it outpostd notices so as to notto b e time running. IFsuch notice

“The EEOC gave him a deadline for filing, which Spradlin
testified he can no | onger renenber. Plaintiff's Depo., pp. 30-
31. Again, however, the defendant has provided no record
evi dence of what deadline the EEOCC m ght have provided to
Spradl i n.
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is notpostd or notsufficientl postd, "the fiblhg period is © Bd unliss oruntt e
emphbyee has acquired actua k now Bdge ofhis ADEA righ ts oracquires tte 'means”
ofsuch know Bdge by consulling an attomey aboutt e discrin inatory act™ C hrk

854 F.2d at768 ;see allo PruetProd. Co. v Ay s, 784 F.2d 1275, 1280 (5t Cir.

1986) (""[Mre failirr to postnotices is notsufiicientby itse Fto supportequitabll
toEhgwhen tie empbyee has tte means t© Barn ofte existnce ofhis Tith Ml
righ t5."")

Know Bdge ofspecific righ s undertte ADEA is notrequirerd. Onk a I\e lof
"generak now Bdge ofhis rngh tnotto be discrim inat d againston accountofage, or
t e means ofobtaining such know Bdge,""is necessary. K. (emph asis in origina land
citation omitied). hhis deposition, Sprad bh stattd t aton Nonember 16, 1993, he
firstsuspectd t athis re pction from te fullime position may h ave been based on
his age. PRintffs Depo., p. 39. Howe\er, his suspicion conceming why he was
passed onerandh is know Bdge ofhis righ tnotto be passed o\er for t atreason are
two diferenttings. The defndant faild to distinguish betveen tte o in it
argument The undersigned is oft e opinion t© atgenuine issues offactexistas t
whetier notices were postd and tte extntofSprad bh’s know Bdge ofhis righ t
undertie ADEA.

hany exent, tis courth as t e discretion, which itexerciseshere, toalbw te

p hintiffs chim t proceed © trial See Anderson v Liberty Lobby, Ihc., 477 U.S.

242, 255, 106 S.Ct 2505, 91 LLEd.2d 202 (1986)("'Neitterdowe suggest. .. t at
t e triallcourtmay notdeny summary jpdgmentin a case where tere is reason

be Bxe tattie betler course woulll be © proceed to a fu BtriaF");Rodew ay hns

htlihc. vAmarEntrs., Ihc., 742 F. Supp. 365, 369 n.5(S.D. Miss. 199 0)(*'"Exen

ifamowvantis entitld to summ ary judgment, a districtcourtm ay, in its discre tion,

deny e motion in orderto gine tie parties tte chance © full de\e bp t e factt at



tia ")
CONCLUSDN

Fort e foregoing reasons, t e undersigned is oft e opinion & att e indinydual
defendants are not bl undertie ADEA and, wit t e phintiffs concession, tey
sh albe dismissed from tis action. Furtherm ore, tie courtis ofti e opinion t att e
p hintiffh as faild W compkexenwitt te generous notice plading requirement of
Rull 8 in rrgard o stating a chim under stat Bw and, as no genuine issue of
matralMactexists as to tt ose chims, ey sh allbe dismissed. And, final}, as tere
existgenuine issues offactconcemingwhetier tt e defendantsh oull be estopped
from asserting t e 180-day tme Enit t e p hintiffsh allbe albw ed t© proceed to trial
onfis ADEA chim. Hnding tte defendant’ motion forsumm ary judgmentpartia i
we ltaken, te courtsh allgrantin partand deny in partsame.

A separat orderin accordance w it tis opinion sh aBissue tis day.

T _ day ofNowember, 1995.

United Stats District Judge
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IN TH E UNITED STATES D STRICT COURT
FOR TH E NORTH ERN D STRICT OFM ISSISIPAI
EASTERN DIMSDN
EARLLEON SPRADLN ALA NTIH-
\S. CMLACTDN NO. 1:94C\317-D-D
CITY OFRULTON, M ISSISSIFA,
etal DEFENDANTS

ORDER GRANTING SUMMARY JUDGMENT
N PART AND DENY NG N PART

FPursuant to a memorandum opinion entred tis day, tte court upon due
conside ration of de e ndants m otion for summ ary jdgment, finds t e said m otion
partaly we Baken and te same willbe grantd in partand denied in part

Itis t erefore ORDERED t at

1) pursuantto p kintiff's concession, t e indidua He  ndants, Jack Cree F,
James J. McDonall, Boyce McNeece, Come blous CImons, Wende BMabus, and
ERkabet Beasly, be, are hereby, DISMISSED ;

2) p hintiffs stat Bw chims be, and are hereby, D ISM ISSED 3

3) de e ndant's m otion forsumm ary pdgmentas t p hintiff's ADEA c him
be, and itis hereby, DENED.

A Em e moranda, de positions, affidavts and ot ermat nall considered by te
courtin granting de fndants' m otion forsum m ary jdgmentare h e reby incorporatd
into and made a partoft e record in tis cause.

SO ORDERED tis _  day ofNowember, 1995.

United Stats District Judge



